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Helping Small to Mid-Size Privately Held
Companies and Non-Profit Organizations
Mitigate Management Liability Risk

Since most small and mid-sized companies are not
publicly held, their officers and directors may
believe their organizations are immune from the

risks associated with running a publicly held company.  
In reality, these organizations are often confronted with
similar risks as their publicly traded counterparts. One
lawsuit stemming from a breach of fiduciary duty,
wrongful employment act or misappropriation of funds
can wreak havoc on a mid-sized organization.  And an
act of employment crime can put a smaller organization
out of business. As David Donovan, a vice president of
Zurich, observes, “While the magnitude of claims filed
against these entities is typically not as large in absolute
terms as their publicly traded counterparts, the financial
damage still can be great.”

Small to mid-size companies and non-profit 
organizations risk exposure

Many of these same companies are exposed to a number
of management liabilities beyond D&O exposure, and most
are not properly mitigating against these potentially cata-
strophic risks. Privately held companies' potential liabili-
ties fall into three major categories: (1) employment
practices liability (EPL), including sexual harassment,
discrimination, and wrongful termina-
tion; (2) patent and copyright viola-
tions, such as theft or disclosure of
trade secrets, customer lists, and
other intellectual property; and
(3) financial operations liabili-
ty, including claims arising
from bankruptcy, insolvency,
and business and investment
valuation. Non-profit organiza-
tions also have EPL as a primary
concern in managing day-to-day
operations and grapple with such
additional matters as donor lawsuits, mis-
appropriation of funds, and excessive executive pay.

There are also a host of emerging issues that threaten
to increase these liabilities. For instance, mergers and
acquisitions can trigger a variety of EPL claims resulting
from staffing reductions and relocations.  In addition,
merger and acquisition activity can trigger claims from
minority shareholders alleging lack of true valuation of

their ownership interest in the company. Courts are 
also increasingly recognizing insolvency as a cause of
action against directors and officers, who are alleged to
have fraudulently or negligently extended the life of a
company, thereby eliminating the possibility of payment
for goods and services.

Minimizing management liability risks
Such liabilities would be reason for concern in any case,

but they are especially troublesome for privately held and
non-profit entities, which tend to be far less protected
against these risks than are larger organizations. 

Fortunately, these small to mid-size entities can take
steps to minimize these risks without spending inordinate
amounts of time or money. First is simply to recognize that,
like their larger counterparts, they too confront a variety of
potentially financially crippling risks. Second is to intelli-
gently survey the options, including D&O and EPL coverage,
for indemnifying against these risks. And third is to estab-

lish a formal risk management approach,
including the codifying of protective

practices in hiring, personnel man-
agement, budget allocations, 
and financial management. 
An experienced insurer can 
add value in such arenas.  
For example, in claims manage-
ment, a mis-timed suite may

result in a large jury award,
while the exposure may be limit-

ed by an insurer that understands
the nuances of EPL litigation.  Finally,

while regulations such as Sarbanes-Oxley
do not apply to privately held and non-profit organi-

zations, these organizations are well advised to incorpo-
rate aspects of the law's provisions into their operations,

thus demonstrating their willingness and commitment to
adhere to such corporate governance practices at a time
when accountability for these is being scrutinized. 

In the end, the benefits of these small steps can be sub-
stantial. Notes Zurich’s David Donovan: “Understanding
and acting upon the available options can help strengthen
the ability of both privately held firms and non-profit
organizations to properly protect themselves against the
potentially catastrophic risks of management liability.”

While more than 95 percent of America’s Top 1000 companies currently purchase directors and 

officers (D&O) coverage, estimates are that fewer than 10 percent of privately-held companies and 

non-profit organizations have made D&O coverage part of their overall risk-management strategy.  

Small to 
mid-size entities can

take steps to minimize
these risks without
spending inordinate

amounts of time 
or money.
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•••What if your store has the hit product this holiday?

Coverages underwritten by member companies of Zurich in North America, including Zurich American Insurance Company. Certain coverages not available in all states. Some coverages may be written on a nonadmitted basis through surplus lines brokers.

We help you plan for the unexpected.
At Zurich, we realize that things can go wrong when

everything seems to be going just right. So we provide

insurance policies that cover events you might not even

consider. Because we’ve seen fortunes change quickly,

our customers are better prepared for the real world.

www.zurichna.com/commercial


